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August 26, 2005
							
Ms. Jean Williams
Executive Director
Board of Governors of the Licensed Architects and Landscape Architects of Oklahoma
P.O. Box 53430
Oklahoma City, Oklahoma 73152

Dear Ms. Williams:

This office has received your letter requesting an official Attorney General Opinion in which you ask, in effect, the following questions:

1. Are architects and landscape architects allowed to bid their professional fees for services on work to be performed on any or all public or private projects, prior to being selected as the professional?

2. Are architects and landscape architects allowed to quote their professional fees for services on work to be performed on any or all public or private projects prior to being selected as the professional?

3. Are architects and landscape architects allowed to give their professional services away for free without violating O.A.C. 55: 10-11-7 (3)?

4. Are architects and landscape architects allowed to design-build public or private projects? (Which you mentioned is done as a flat fee and usually not bid)

As you know, the State Architectural Act, 59 O.S. §§ 46.1 - 46.37 (“Architectural Act”), regulates architects and landscape architects, as those terms are defined in the Architectural Act, along with the rules promulgated  by the Board of Governors of the Licensed Architects and Landscape Architects of Oklahoma as set forth in Title 55 of the Oklahoma Administrative Code (“Architectural Rules”).

Definitions/Assumptions 
	
In questions one, two and four you refer to “public or private projects” and “design-build”; however, you did not define the words “public”, “private”, “projects”or “design-build” so for the purposes of this response, we assume the term “projects” means those that involve the construction, repairing or remodeling of a “building” as that term is defined in the Architectural  Act, and that the projects you make reference to are of the type covered by the Architectural Act. Furthermore, we assume the word “public” means those projects involving a public work improvement covered by Title 61 of the Oklahoma Statutes, entitled Public Buildings and Public Works (“Works Act”) (61 O.S. § 1, et seq.). Also, we assume the words “design-build” have the meaning as defined in § 202 5. of the Works Act and pertain to projects involving a public work improvement covered by such statute.  Any responses made to your questions herein are subject to such assumptions.
			
With respect to the words “private projects”, the factual circumstances unique to any particular private project require interpretation of a myriad of bidding procedures that could be required by a particular private project in connection with selecting an architect or landscape architect, as well as making other factual determinations concerning a private project; such determinations and interpretations are beyond the scope of this response. Therefore, no response is made with respect to any private projects, except for the response herein to questions three and four, and nothing should be implied from the lack of such response.

Response To Questions One and Two  

The answers to questions one and two, which involve whether architects, or landscape architects, are allowed to bid or quote their professional fees on public or private work prior to being selected, can be answered together in that the words “bid” and “quote” are substantially similar in meaning when used in making an offer to perform services for a certain fee. The response to both questions one and two is no as to public work. 

The selection of design consultants, which includes any consultant or person performing architectural services for a public work improvement project in the State of Oklahoma, is covered in the provisions of the Works Act, specifically 61 O.S. §§ 60-65. The selection procedure contained therein requires the selection to be based upon the professional qualifications and technical experience of the design consultant, including the capacity for timely project completion and past project performance. Only after the interview selection has been made as a result of those factors is a fee negotiated. This procedure is further clarified in the rules promulgated by the Construction and Properties Division of the Department of Central Services (O.A.C. 580:20-3-1, et seq.). Specifically, section 580: 20-3-7 (b) states:

“Questions concerning fees may not be asked. Engineers, architects, and land surveyors are prohibited from being required to bid by Oklahoma Statutes. They are to be selected based upon their professional expertise and qualifications with their fees being negotiated after selection, as described in 580: 20-3-6.”

Response To Question Three

The answer to question three, involving whether architects, or landscape architects, are allowed to give their professional services away for free, is generally no, but depends on the intent of the professional. The Architectural Rules set forth in O.A.C. 55: 10-11-7 (3), clearly prohibit the offering or giving of any gift, with the intent of influencing the judgement of an existing or 

prospective client in connection with a project in which the architect/landscape architect is interested. No distinction is made as to whether the project is of a public or private nature, so the rule would apply to both. The broad definition of the words “intent of influence” in the rule makes its application comprehensive.

Response To Question Four

Based on a literal reading of the provisions of 59 O.S. §§ 46.27 and 46.36, which respectively provide:
“It shall be unlawful for an architect, at any time, to bid for a contract for the reparation, alteration or erection of a building or other structure for which he has prepared the plans and specifications.”

“It shall be unlawful for a landscape architect, at any time, to bid for a contract for the reparation, alteration or construction of a project for which the landscape architect has prepared construction documents.”

the answer to question four, which involves whether architects, or landscape architects are allowed to design-build public or private projects if the architect has prepared the plans and specs for the building or if a landscape architect prepares the construction documents for a project, is generally no based on the aforementioned provisions of the Architectural Act, except for the exception in the Works Act discussed below concerning public projects. As mentioned above with respect to public works projects, architects are required to bid based on their qualifications and experience, with fees to be negotiated after the selection process; §§ 46.27 and 46.36 of the Architectural Act prohibit architects from bidding for a contract to construct a project which they designed, so your reference to a flat fee in question four is immaterial to answering the question.

According to Title 61 § 202.1, the design-build project delivery method can be used for a project (those subject to the Works Act) if the written approval from the Director of Central Services is given for such delivery method or an act of the Oklahoma Legislature specifies design-build as the project delivery method. Therefore, for those type of projects and if the approval of the Director of Central Services is obtained or the Legislature specifies design-build as the project delivery method, architects and landscape architects would be allowed to design-build a public works project.

Although the provisions of 59 O.S. §§ 46.27 and 46.36, which basically prohibit architects and landscape architects from both designing and building construction projects, may appear to conflict with the provisions of 61 § 202.1, which allows both design and construction services to be acquired in the same contract from a single entity for public work projects, the design-build project delivery method is allowed only under certain limited and controlled circumstances. Therefore, § 202.1 of Title 61, which permits certain design-build projects, is essentially a specific exception to the general prohibitions against architects/landscape architects both designing and building the same project found in §§ 46.27 and 46.36 of Title 59. 
						

Because your questions can be answered from a reading of the relevant statutes and rules, our office is responding by this letter in lieu of issuing an official Attorney General Opinion. We hope this information is helpful to you.



						Sincerely,


						James V. Barwick
						Assistant Attorney General	
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